
 

This is an electronic reprint of the original article. This reprint may differ from the original 
in pagination and typographic detail. 

 
Regulating the Baltic Sea – A Showcase of Normative Pluralism

Engström, Viljam

Published in:
German Yearbook of International Law

DOI:
10.3790/gyil.61.1.347

Published: 01/01/2019

Document License
Publisher rights policy

Link to publication

Please cite the original version:
Engström, V. (2019). Regulating the Baltic Sea – A Showcase of Normative Pluralism. German Yearbook of
International Law, 61(1), 347-374. https://doi.org/10.3790/gyil.61.1.347

General rights
Copyright and moral rights for the publications made accessible in the public portal are retained by the authors and/or other copyright owners
and it is a condition of accessing publications that users recognise and abide by the legal requirements associated with these rights.

Take down policy
If you believe that this document breaches copyright please contact us providing details, and we will remove access to the work immediately
and investigate your claim.

This document is downloaded from the Research Information Portal of ÅAU: 23. May. 2023

https://doi.org/10.3790/gyil.61.1.347
https://research.abo.fi/en/publications/0c71d269-0b02-46b9-b2a8-5b556d1bce39
https://doi.org/10.3790/gyil.61.1.347


1 

 

Post-print, forthcoming in vol 61 (2018) German Yearbook of International Law 

 

Regulating the Baltic Sea – A Showcase of Normative Pluralism 

Viljam Engström* 

ABSTRACT: The Baltic Sea Region (BSR) faces several challenges, not the least in respect of 

the poor state of the sea itself. The regulatory framework governing the BSR is complex, 

displaying a multi-layered structure with up to five regulatory levels. The regulatory scene is 

also characterised by many features that could be assumed under the umbrella of post-national 

rulemaking. This article discusses features of the pluralisation of BSR regulation. The BSR 

regulatory framework is on the one hand rich with regulatory initiatives at the fringes of both 

‘actorness’ and ‘ruleness’. On the other hand, the framework is characterised by cross-

fertilisation between regulatory layers. Such interaction can add to the regulatory impact of 

normatively soft acts, but can also come with drawbacks. In any case, the article claims, a 

complete picture of BSR regulation can only be attained through an appreciation of normative 

pluralism. 

KEYWORDS: Baltic Sea, Post-National Rulemaking, European Union, Soft-Law, Framework 

Instruments, Pluralism, Helcom 

 

I. The Baltic Sea Region Regulatory Scene 

 

The Baltic Sea Region (BSR) consists primarily of nine coastal States, united by the common 

sea area. When focusing on BSR regulation, interest is commonly turned to environmental 

issues. There is good reason for this as the Baltic Sea has been considered one of the most 

polluted seas in the world at least since the 1970s.1 Cooperation in the BSR does however also 

cover policy areas beyond the environment. The European Union Strategy for the Baltic Sea 

                                                           
* The article builds upon research done within the Academy of Finland funded Baltreg-research project, at Åbo 

Akademi University (2015-2018). I am grateful to project participants for insightful comments along the way, as 

well as to the anonymous reviewers of this journal for helping to improve the text. 
1 A working group of the International Council for the Exploration of the Sea (ICES), documented severe 

environmental problems in the Baltic Sea in a report that was issued in 1970, which led to the adoption of the 

Helsinki Convention for the Protection of the Marine Environment of the Baltic Sea Area (Helsinki Convention) 

1974, 1507 UNTS 166. See Ragnar Elmgren, Thorsten Blenckner, and Agneta Andersson, ‘Baltic Sea 

management: Successes and Failures’, 44 Ambio (2015) 335. 
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Region (EUSBSR),2 and the accompanying Action Plan3 identify 13 priority/policy areas and 

4 horizontal cross-cutting actions. The focus of the strategy thereby transcends both the sea as 

such, as well as environmental issues. The scope of the activity of institutions active in the BSR 

also transcend environmental concerns.  

The BSR is governed by regulatory acts on multiple levels: globally, regionally, sub-regionally, 

at the national level, and locally. This article focuses on international regulation of the BSR, 

covering global, regional, and sub-regional regulatory action. The role of the European Union 

(EU) has increased significantly over time, making the BSR today almost an EU-internal area. 

As a consequence, the EU has become the main actor for developing the BSR regulatory 

framework. 

Besides an Europeanisation of the BSR, the regulatory environment is also characterised by 

other buzzwords such as macro-regionalisation, and multilevel governance/regulation. The 

multi-layered structure of BSR regulation shows great variation according to different policy-

areas. Marine governance especially in the fields of fisheries, eutrophication, and biodiversity 

is essentially multi-layered, whereas Baltic Sea shipping is more hierarchically structured.4 A 

multi-layered structure can work well,5 whereas on other occasions it can result in overlap and 

a “disorder of normative orders”.6 A characterising feature of this disorder is the pluralism of 

regulatory initiatives, fragmenting BSR regulation and begging for better coordination.7 

The aim of the present article is not to map the multi-layered structure of BSR environmental 

regulation as such (a task undertaken elsewhere).8 Instead, the article looks at BSR regulatory 

features through the frame of post-national rulemaking, in order to illustrate the normative 

variety of BSR regulation. In this respect the article assumes as a point of departure, that in 

order to fully appreciate the BSR regulatory framework, it is necessary to operate with a broad 

conception of regulation. Legally binding rules are in this sense only one aspect of the 

                                                           
2 Commission Communication of 10 June 2009, (2009) 248 final. 
3 Commission Staff Working Document of 20 March 2017, SWD(2017) 118 final. 
4 Björn Hassler, ‘Oil Spills from Shipping: A Case Study of the Governance of Accidental Hazards and Intentional 

Pollution in the Baltic Sea’, in Michael Gilek et al. (eds.), Environmental Governance of the Baltic Sea (2016) 

125, at 143. 
5 See e.g. the “russian doll” example in Henrik Ringbom and Marko Joas, ‘Concluding Remarks: Regulatory Gaps 

and Broader Governance Patterns in the Baltic Sea’, in Henrik Ringbom (ed.), Regulatory Gaps in Baltic Sea 

Governance (2018) 195. 
6 To paraphrase Neil Walker, ‘Beyond boundary disputes and basic grids: Mapping the global disorder of 

normative orders’, 6 International Journal of Constitutional Law (2008) 373. 
7 These notions are defined further in Chapter II. 
8 Viljam Engström, ‘Complexities of the Baltic Sea regulatory framework’, 98 Marine Policy (2018) 191. 
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regulatory framework, although the most constraining and rigid form. ‘Regulation’ in this sense 

refers to all rules, standards or principles that govern conduct by public and/or private actors.9 

The BSR regulatory framework, as the article shows, raises questions both concerning 

‘actorness’ and ‘ruleness’ for much of the regulatory action taking place. In fact, it is not the 

occasional difficulty to capture regulatory features through models of formal law-making that 

characterise the BSR. To the contrary, an overly formal image of law fails to account for much 

of BSR-specific initiatives. Looking at the pluralisation of normative processes and outcomes 

in a geographically confined area, provides the opportunity not only to identify regulatory 

features, but also to note the impact of institutional interaction. By way of delimitation, the 

present article confines itself to discussing institutions with a BSR-wide focus. For this reason 

for example institutions of Nordic and Baltic cooperation are not studied in-depth. It should 

also be added, that while environmental regulation is the point of departure for illustrating BSR 

regulatory features, the EUSBSR takes a substantively broader approach. This warrants the 

highlighting also of features of EU law and governance that transcend the environment. 

 

II. On Post-National Rulemaking 

 

The ‘post-national condition’ is characterised by legal pluralism, on the one hand, and by the 

emergence of new forms of politics on the other, leading to an emergence of new political 

arenas, which the constitution has a hard time exercising its traditional organisational hegemony 

over. In extension, the pluralisation of regulatory authority and proliferation of new forms of 

law and politics also suggest that politics is no longer made solely within the territorial structure 

of the nation State.10 To study the post-national, is therefore first of all about capturing elements 

of change, sometimes even referred to as a methodology for studying shifts in actors, norms, 

and processes.11 Whereas such change has attracted the interest of governance research for some 

time,12 legal scholars are beginning to follow suit. As will be seen, in the BSR, regulation not 

                                                           
9 Nupur Chowdhury and Ramses A. Wessel, ‘Conceptualising Multilevel Regulation in the EU: A Legal 

Translation of Multilevel Governance?’, 18 European Law Journal (ELJ) (2012) 335, at 337-338, and Joost 

Pauwelyn, ‘Informal International Law-making: Framing the Concept and Research Questions’, in Joost 

Pauwelyn, Ramses A. Wessel and Jan Wouters (eds.), Informal International Lawmaking (2012) 13. ‘Normativity’ 

will in the consequent discussions refer mainly to legal norms/regulation. 
10 Damian Chalmers, ‘Post-nationalism and the Quest for Constitutional Substitutes’, 27 Journal of Law and 

Society (2000) 178, at 180. 
11 Elaine Fahey, ‘Introduction: Framing the actors of postnational rule-making’, in Elaine Fahey (ed.), The Actors 

of Postnational Rule-Making: Contemporary Challenges of European and International Law (2016) 1, at 3. 
12 For one example, see Stefan Gänzle and Kristine Kern (eds.), A ‘Macro-regional’ Europe in the Making: 

Theoretical Approaches and Empirical Evidence (2016). 
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only escapes the nation State because of the Europeanisation. In addition, a number of less 

formal institutions are embraced in regulatory acts, enter into formal relations with traditional 

legal subjects, and have even become essential actors in the implementation process. This way 

the pluralisation of actors has a bearing on the law-making process in terms of the content of 

legal rules.13 Informal regulatory action can also conceal elaborate institutional structures for 

rule-making and implementation.14 

 

Both well-established legal actors as well as less formal institutions produce instruments, the 

normative impact of which can be difficult to square with formal doctrines of international law, 

raising a number of concerns.15 Notably, while rulemaking is increasingly escaping the realm 

of traditional intergovernmental organisations, also those organisations produce acts which, 

rather than enhancing systemic coherence, fragment and diffuse the regulatory landscape. 

Established organisations not only adopt recommendations, which in themselves can be seen 

as a form of post-national law-making, but also use other steering instruments, the normative 

status of which may be uncertain. The EU, as will be seen, is both the principal source of “hard 

law” for the BSR, as well as a prime source of pluralisation of the regulatory environment. 

However, also conventions concluded between States especially in the environmental field, 

frequently allow or even require further implementing measures. As this invites variation in 

implementation, it adds to regulatory complexity. 

 

III. ‘Actorness’ in the BSR 

 

A. General 

At the global level the BSR is governed through conventions such as United Nations 

Convention on the Law of the Sea (UNCLOS)16, the International Convention for the 

Prevention of Pollution from Ships (MARPOL)17, and other environmental agreements. Global 

actors entail primarily the International Maritime Organization (IMO) and the United Nations 

Environment Programme (UNEP). At the regional level the Helsinki Convention for the 

Protection of the Marine Environment of the Baltic Sea Area (Helsinki Convention) and its 

                                                           
13 For the general point, Jean d’Aspremont, ‘Introduction: Non-state actors in international law: oscillating between 

concepts and dynamics’, in Jean d’Aspremont (ed.), Participants in the International Legal System: Multiple 

perspectives on no-state actors in international law (2011) 1, at 5. 
14 Nico Krisch, ‘The Decay of Consent’, 108 American Journal of International Law (AJIL) (2014) 1. 
15 As discussed by Richard Collins, The Institutional Problem in Modern International Law (2016), at 225-228. 
16 United Nations Convention on the Law of the Sea (UNCLOS) 1982, 1833 UNTS 3. 
17 International Convention for the Prevention of Pollution from Ships (MARPOL) 1973, 1340 UNTS 184. 
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Baltic Marine Environment Protection Commission (HELCOM), and the Council of the Baltic 

Sea States (CBSS) enter the picture as institutions in which all BSR States cooperate. Sub-

regionally the EU has turned into the principal legislative source, but excludes the Russian 

Federation. In addition, there are sub-regional organisations such as the Nordic Council of 

Ministers (NCM)/Nordic Council and the Baltic Council of Ministers (BCM)/Baltic Assembly, 

with a small number of BSR States as members, nevertheless assuming a role in BSR 

governance. 

Out of these, legal obligations are established for BSR States through UNCLOS, IMO 

conventions (such as MARPOL), and environmental agreements to which BSR States are 

parties. At the regional level the Helsinki Convention and its annexes create a regulatory 

framework explicitly regulating environmental issues in the BSR. At the subregional level EU 

legislative acts and NCM and BCM decisions also create legal obligations, the latter two 

however only covering a small amount of BSR states. While HELCOM recommendations and 

decisions of the CBSS do address all BSR States, they are not legally binding. 

In terms of BSR focus, MARPOL acknowledges the BSR as a special area, and UNEP takes 

the BSR into account through its Regional Seas Programme, for which HELCOM is considered 

the administrative body. The Helsinki Convention and HELCOM address the BSR exclusively. 

Also the EU has a particular BSR focus mainly through the EUSBSR, which is not however a 

legislative act. Whereas UNCLOS, MARPOL, and the Helsinki Convention (with the Baltic 

Sea Action Plan (BSAP) and HELCOM recommendations) regulate environmental issues, the 

EUSBSR addresses a multitude of policy areas. The NCM, BCM, and the CBSS are also not 

restricted to the environment. Apart from the EU, HELCOM and the CBSS, core actors in the 

BSR with a governmental dimension would also include Vision and Strategies Around the 

Baltic Sea (VASAB), Baltic Pilotage Authorities Commission (BPAC), Ars Baltica, and 

Nordic-Baltic Eight (NB8). These institutions do not however qualify as intergovernmental 

organisations, capable of possessing rights and obligations at the international level.18 

A thickening “regulatory” or “governance” layer has been noted to be emerging, developed 

through institutional regimes, atop the constitutional and legislative layer.19 Evidence of this 

can be found globally, the Preamble of the Rio Declaration20 setting “the goal of establishing 

                                                           
18 As defined in, International Court of Justice (ICJ), Reparation for Injuries Suffered in the Service of the United 

Nations, Advisory Opinion, 11 December 1948, ICJ Reports 1949, 174. 
19 Collins, supra note 15, at 235. 
20 Rio Declaration on Environment and Development (1992), UN Doc. A/CONF.151/26 (Vol. I), 12 August 1992. 
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new and equitable global partnership through the creation of new levels of cooperation among 

States, key sectors of societies and people”, and Agenda 2121 stating that these global 

partnerships are intended to be inclusive of all thinkable non-State actors.22 In the BSR, the 

emergence of such a layer is in fact institutionally driven. The main regulatory source for the 

BSR – the EU – addresses regions mainly through macro-regional strategies. It lies at the heart 

of such strategies to work within existing funds, institutions, and legislation, and instead to 

think “more strategically and imaginatively about the available means”.23 In other words, an 

element of thinking innovatively about the normative framework is built into the EU approach 

to regions. 

 

B. Global Actors 

In the context of environmental protection, a broad range of global actors are accounted for. 

The World Bank, for example, has assumed a role in the protection of the global environment 

through the Global Environmental Facility, whereas United Nations (UN) specialised agencies 

such as the World Meteorological Organisation has become an important source of technical 

expertise to the UNFCCC (as well as being its funding member, along with UNEP). Besides 

international environmental governance, also the law of the sea has become more cognisant of 

the transboundary nature of ocean issues, with a corresponding emergence of a multi-layered 

institutional framework for oceans governance. With this development the range of actors that 

feed into standard-setting is constantly broadened.24 

As to actors of special interest for the BSR, global agreements addressing different forms of 

polluting activities and maritime safety have mostly been developed by the IMO. The primary 

task of the organisation is to develop rules for international shipping, maritime safety, 

prevention of marine pollution, and maritime security.25 As an intergovernmental organisation 

and a UN specialised agency, the IMO assumes a regulatory role in BSR regulation through the 

negotiation of conventions and the adoption of implementing decisions. As to different forms 

                                                           
21 Agenda 21 – Sustainable Development Knowledge Platform, Adopted at the United Nations Conference on 

Environment & Development, Rio de Janerio, Brazil, 3 to 14 June 1992, available at 

https://sustainabledevelopment.un.org/content/documents/Agenda21.pdf. 
22 For several other examples, see Makane Moïse Mbengue, ‘Non-State Actors in International Environmental 

Law: A Rousseauist Perspective’, in: Jean D’Aspremont (ed.), Participants in the International Legal System, 

supra note 13, 372. 
23 Commission Report of 27 June 2013, COM (2013) 468 final, at 2. 
24 See Björn Hassler, Magnus Boström, and Sam Grönholm, ‘Towards an ecosystem approach to management in 

regional marine governance? A case study of HELCOM BSAP and ICES in a Baltic Sea context’, 15 Journal of 

Environmental Policy & Planning (2013) 225. 
25 For a full list of conventions, see International Maritime Organization (IMO), Introduction, available at 

http://www.imo.org/en/About/Conventions/. 
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of polluting activities, IMO conventions, and in particular the area-based management approach 

of the MARPOL, is brought into focus.26 As the Baltic Sea contains no high seas, but consists 

entirely of Exclusive Economic Zone areas (in addition to internal and territorial waters), 

adoption of laws and regulations concerning vessel source pollution require consultation of the 

IMO.27 The Baltic Sea is also established as a special area in MARPOL, Annexes I, II, IV, and 

V enabling the adoption of special mandatory measures.28 In 2005 the IMO further recognised 

the vulnerability of the Baltic Sea by granting it the status of a Particularly Sensitive Sea Area 

(PSSA), requiring special measures to control maritime activities (such as routing measures, 

and strict application of discharge and equipment requirements) through action by the IMO. 

Notably, a PSSA status constitutes a management tool that allows available marine 

environmental protection regimes under international conventions to be brought together under 

one banner.29 While that status does not confer additional jurisdictional competence on the 

IMO, it does provide coastal States with the opportunity to adopt associated protective 

measures. The PSSA regime has also been seen as a potential path to strengthened BSR 

protection.30 

The United Nations Development Programme (UNEP) is a subsidiary organ of the UN General 

Assembly, which at the UN Conference on Environment and Development in Rio de Janeiro 

was given lead responsibility for the development of international environmental law. This 

confirmed its mandate (and broadened it) but did not strengthen the organisation in terms of 

competence. Its impact rather derives from the promotion of conventions and the secretarial 

functions it provides for environmental agreements.31 UNEP launched a special regional seas 

programme in 1974, with the aim of addressing marine environmental degradation through 

engaging States that share marine regions. The regional seas programme is partnered with key 

global conventions such as the Convention on Biological Diversity32, the Convention on the 

Conservation of Migratory Species of Wild Animals33, and UNCLOS. Regional seas 

programmes operate through action plans which are often given a legal form through regional 

                                                           
26 Protocol of 1978 relating to MARPOL (1978), 1340 UNTS 61, 1341 UNTS 3, Annexes I and II, Annex VI. 
27 Art. 211(6) UNCLOS. 
28 Annex I, Regulation 1 UNCLOS. 
29 Revised guidelines for the identification and designation of Particularly Sensitive Sea Areas (PSSAs), IMO 

Assembly Res. A 24/Res.982, 6 February 2006. Also see Alina Prylipko, PSSA in the Baltic Sea: Protection on 

Paper or Potential Progress?, World Maritime University, Project Reports, May 2014, at 35. 
30 Ibid., at 38. 
31 Robin R Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements in Multilateral Environmental 

Agreements: A Little-Noticed Phenomenon in International Law’, 94 AJIL (2000) 623, at 627. 
32 Convention on Biological Diversity 1992, 1760 UNTS 79. 
33 Convention on the Conservation of Migratory Species of Wild Animals 1979, 1651 UNTS 333. 
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conventions. The HELCOM is by UNEP considered the administrative body for the regional 

seas programme for the Baltic Sea.34 

While regional seas programmes and action plans are not in themselves legislative instruments, 

UNEP is a good example of a mainly technical actor, the resolutions and drafts of which have 

nevertheless transformed into both conventions and UN General Assembly resolutions. The 

development of the UNEP is in itself a reaction to the fragmentation of environmental 

protection, and the corresponding need for coordination.35 Although the regional seas 

programme for the Baltic Sea has not been established under UNEP, it constitutes the 

framework for all regional seas programmes. As such, HELCOM action is designed in 

accordance with UNEP guidelines, and UNEP can also serve as a source of financing.36 With 

this in mind, a discussion on developing the role of UNEP is of some interest also from a BSR 

perspective. 

Facilitation of drafting processes are one notable way through which organisations have a law-

making impact. Both the IMO and UNEP have a track record to this effect. When it comes to 

the designation of PSSAs or the establishment of regional seas programmes and action plans, 

the normative impact of such acts cannot be derived from the sources of law doctrine. That 

impact is rather something that emerges in extension.37 As has been noted by Alvarez, the legal 

significance of the work products of international organisations, and their effectiveness in terms 

of inducing compliance, is not a simple matter of determining whether or not they are legally 

binding sources of international law. Instead, the expansion of global regulation often comes in 

other forms than formal law.38 

 

C. Regional Actors 

                                                           
34 Donald R. Rothwell and Tim Stephens, The International Law of the Sea (2010), at 482. 
35 Ved P. Nanda, ‘Mounting Environmental Challenges, The United Nations Environment Programme, and the 

Reform of the International Environmental Governance Regime’, 35 University of Hawaii Law Review (2013) 

539; Karen N. Scott, ‘International Environmental Governance: Managing Fragmentation through Institutional 

Connection’, 12 Melbourne Journal of International Law (2011) 177. 
36 See e.g. Baltic Marine Environment Protection Commission (HELCOM), Assessment of the Marine Litter 

Problem in the Baltic Region and Priorities for Response, May 2007, available at 

http://archive.iwlearn.net/helcom.fi/stc/files/shipping/Assessment%20of%20the%20marine%20litter%20proble

m%20in%20the%20Baltic%202007.pdf. 
37 Strictly speaking, international law even lacks the means of determining when normative phenomena turn into 

law. Jan Klabbers, International Law (2013), at 37-38. 
38 José E. Alvarez, The Impact of International Organizations on International Law (2017), at 351-352 and 

footnote 19 with examples. 
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In terms of institutions to which all BSR States are parties, focus is on HELCOM and the CBSS, 

making them the core macro-regional institutions of the region. Whereas the Helsinki 

Convention and HELCOM address the entire BSR, but are focused on the marine environment, 

the CBSS has a substantively broader purpose. 

HELCOM consists of representatives of all contracting parties of the Helsinki Convention. Its 

task is to monitor the implementation of the Convention, to make recommendations, to define 

criteria and objectives, and to promote cooperation with other bodies (Article 20 Helsinki 

Convention). The role of State reporting and HELCOM assessment is to follow up on the 

compliance of State parties with the Helsinki Convention and HELCOM recommendations 

(Article 16 Helsinki Convention).  

The difficulty with distinguishing intergovernmental organisations and ‘soft organisations’, as 

well as the potential issues arising from an uncertain international legal status, have been 

extensively explored in the Organisation for Security and Co-operation in Europe-context and 

concern for example issues of responsibility.39 In many respects HELCOM stands out as an 

intergovernmental organisation, although it is restricted jurisdictionally to function as the 

governing body of the Helsinki Convention. It is based on an international agreement, has 

concluded a headquarters agreement with Finland, and is established under international law. 

When it comes to the requirement of possessing at least one organ with a will of its own, it 

should however be noted that decisions at HELCOM are made at annual meetings. Although it 

does have a secretariat, such bodies are by their nature not supposed to have a “will”, but rather 

take care of administrative matters.40 

HELCOM recommendations, following the sources of law doctrine, do not as a point of 

departure create legal obligations. However, it is notable that amendments to the Helsinki 

Convention Annexes (which in themselves are binding), can be made through 

recommendations.41 This places HELCOM recommendations normatively in two different 

categories. Moreover, as will be seen below, also other than amending recommendations can 

have a regulatory impact, and even transfer into binding legislation through institutional 

                                                           
39 See e.g. Jan Klabbers, ‘Institutional Ambivalence by Design: Soft Organizations in International Law’, 70 

Nordic Journal of International Law (2001) 403. 
40 On formal criteria defining an intergovernmental organisation, see Henry G. Schermers and Niels M. Blokker, 

International Institutional Law: Unity Within Diversity (5th ed., 2011). 
41 Art. 32 Helsinki Convention. 
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interaction. For practical purposes, then, the formal status as an international legal subject, or 

the formal categorisation of acts, can fail to capture the normative role of HELCOM. 

The members of the CBSS are the 11 States of the Baltic Sea region as well as the European 

Commission. The CBSS started as a lose framework in 1992, but established a permanent 

secretariat in 1998. By gradually widening its scope of action, CBSS cooperation now covers 

almost every field of governmental activity.42 Given this broad focus, the participation of the 

Russian Federation makes the CBSS an important forum. However, as with HELCOM, also the 

nature of the CBSS as an international organisation is somewhat uncertain. The CBSS was 

established by the region’s Foreign Ministers in Copenhagen in 1992 through the adoption of a 

declaration, and it displays many features of intergovernmental organisations. Notably, the 

requirement under international law that an organisation should be based on an international 

agreement does not mean that an international treaty basis is a prerequisite.43 Even if the 

institutional structures of the CBSS are quite loose, it does have a permanent secretariat, with 

legal personality, the capacity to contract, and the right to acquire and possess property and to 

participate in legal proceedings. The CBSS itself addresses its participants as ‘member states’.44 

Yet, as Koivurova and Rosas have noted, the soft status does give rise to some concerns. For 

one, the soft status limits the possibility of the CBSS to act as overall BSR coordinator.45 

The CBSS council communiques and heads of State summit declarations or statements are 

political commitments. The CBSS has also refrained from sponsoring legal instruments. The 

CBSS is nevertheless an important actor for the implementation of the EUSBSR (and granted 

status as coordinator for policy area ‘Secure’, ‘Climate’, and ‘Neighbours’ (jointly)). However, 

whereas HELCOM recommendations, although formally non-binding, are subject to reporting 

and monitoring procedures, no such mechanisms are established for CBSS declarations and 

statements. This could be taken to indicate a difference in the expectation of compliance. There 

is also a notable difference in the substantive outcomes of the two institutions, CBSS documents 

                                                           
42 7th Baltic Sea States Summit, Riga, Latvia, 4 June 2008, Chairman’s Conclusions, available at 

https://www.mfa.gov.lv/en/latvian-presidency-in-the-council-of-the-baltic-sea-states-2007-2008/7th-baltic-sea-

states-summit/chairman-s-conclusions-7th-baltic-sea-states-summit-riga-latvia-4-june-2008. 
43 Similarly, the Nordic Council was originally established by parallel decisions of the parliaments of the Nordic 

States and the Baltic Council of Ministers was originally established by a “Declaration on Unity and Cooperation” 

in 1990 by Estonia, Latvia, and Lithuania. 
44 Terms of Reference of the Secretariat of the Council of the Baltic Sea States, Estonia, 21 June 2004, Revised in 

April 2009, available at http://www.cbss.org/wp-content/uploads/2012/09/CBSS-Secretariat-Terms-of-

Reference-2009.pdf. The Council of the Baltic Sea States (CBSS) has also been granted privileges and immunities 

in its host State (Sweden) through the Host Country Agreement. See Marc Cogen, An Introduction to European 

Intergovernmental Organizations (2016), at 184-186. 
45 Timo Koivurova and Allan Rosas, ‘The CBSS as a Vehicle for Institutionalised Governance in the Baltic Sea 

Area, in comparison with Its Two Sister Organisations in the North’, 98 Marine Policy (2018) 211. 



11 

 

being more programmatic, whereas HELCOM recommendations define explicit thresholds for 

States to reach. This also means that the normative impact of CBSS acts is more difficult to 

identify. While any immediate regulatory effect is unlikely, the CBSS may nevertheless 

perform important practical tasks, enhancing BSR cooperation.46 

Through CBSS focus areas such as the Baltic Sea Region Border Control Cooperation, the 

organisation is brought into close cooperation with EU agencies such as Frontex. A similar 

linkage can be found in respect of the Baltic Sea Task Force against Organized Crime, where 

officials from Interpol, Europol, and the EU Council have the status of observers. Such 

cooperation networks are illustrative not only of the nature of CBSS cooperation, but also of 

external dimensions of the activities of EU agencies. While EU agencies will be returned to 

below, it needs to be emphasised that as agencies have become producers of soft-law at the EU 

level, such cooperation patterns also extend the reach of that soft-law beyond the EU context. 

When turning to the BPAC, VASAB, and NB8, the institutional set-up changes markedly. What 

unites these actors is an element of ‘publicness’ of their acts and decisions, a feature underlined 

for example by the Global Administrative Law initiative.47 However, their status as 

international legal actors is even more diffuse than that of the CBSS. NB8 is best characterised 

as a cooperation and coordination structure or network in a variety of sectors. Even if 

participants in the NB8 annual meetings are prime and foreign ministers, the cooperation as 

such has no separate structure or organisation. Participants in the BPAC are domestic pilotage 

authorities. Yet, the institution has adopted recommendations on pilotage that guide domestic 

authorities. 

VASAB, as a co-operation platform in spatial planning and development of 11 countries of the 

Baltic Sea Region, is essentially intergovernmental as far as declarations are adopted by the 

Ministerial Conference. VASAB also has a secretariat to support its functions, and is in the 

EUSBSR designated (together with HELCOM) the role as Horizontal Action coordinator for 

Spatial Planning. This could be seen to position VASAB at the fringes of the EU regulatory 

process. After all, the EUSBSR and its Action Plan are means for implementing existing EU 

law in the BSR. 

 

                                                           
46 Ibid. More generally Churchill and Ulfstein, supra note 31. 
47 Benedict Kingsbury, ‘The Concept of ‘Law’ in Global Administrative Law’, 20 European Journal of 

International Law (EJIL) (2009) 23. 
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D. The EU as a BSR Actor 

While the EU has become the main legislative actor in the BSR, EU involvement in regulating 

the BSR varies between EUSBSR policy areas and the corresponding level of integration. The 

only BSR cooperation area where the EU exercises exclusive competence, concerns the 

conservation of marine biological resources. In relation to most EUSBSR priority areas the EU 

shares competence with the member States.48 

 

Apart from creating a de facto hierarchy among international legal sources governing the 

BSR,49 EU domination also means that BSR regulation becomes characterised by the 

governance approach of the EU. A ‘turn to governance’ is a development particularly visible in 

the EU context. The EU has become something of a paradigm example of the dual development 

of international law, by on the one hand being the paramount example of a constitutionalisation 

of international law, whereas EU law on the other hand is in itself subject to processes of 

deformalisation and fragmentation. 

 

Regions have access to the EU mainly through the Committee of the Regions (or indirectly 

through their governmental representation in the Council of the EU). The Lisbon Treaty50 

elevated “territorial cohesion” to one of the main aims of the EU (Article 3 Treaty on European 

Union (TEU)51). European territorial cooperation (Interreg) is one of the goals of cohesion 

policy and provides a framework for the implementation of joint actions and policy exchanges 

between national, regional, and local actors from different Member States. Macro-regional 

strategies are a tool in the development of territorial cooperation.52 

 

A distinguishing feature of macro-regional strategies is the rule of ‘three Nos’. This rule states 

that no additional new legislation is envisaged for developing and implementing macro regional 

strategies, there is no own budget, and that instead of creating new institutions, the macro 

                                                           
48 For an overview, see table 1 in Engström, supra note 8. 
49 International agreements to which the EU is a party, precede EU secondary legislation. In respect of shared 

competence, when EU law only sets minimum standards, members are free to adopt more strict obligations as long 

as they are compatible with secondary EU law, are proportional and not arbitrarily discriminatory in their effects 

on trade between the member States. See e.g. Geert de Baere, ‘EU External Action’, in Catherine Barnard and 

Steve Peers, European Union Law (2014), 704. 
50 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community 

2007, OJ 2007 C 306. 
51 Treaty on European Union 2002, OJ 2012 C 326/13. 
52 See Committee of the Regions Opinion of 11 January 2012, OJ 2012 C 9/8, at para. 3; and European Parliament, 

Study on the new role of macro-regions in European Territorial Cooperation (2015), available at 

http://www.europarl.europa.eu/RegData/etudes/STUD/2015/540349/IPOL_STU(2015)540349_EN.pdf, at 23. 
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regional strategies are to be supported by a multi-level and multi-actor governance approach.53 

It lies at the very heart of EU macro-regional strategies to think “more strategically and 

imaginatively about the available means”.54 As a consequence, macro-regions lack a distinct 

institutional, legislative, and financial presence. As strategies aim at improving horizontal and 

vertical coordination among a wide range of actors, and seek to integrate policy sectors that 

influence one another, they envisage a multi-layered structure of regional governance. 

The growing presence of networks and agencies in EU law-making has been seen to weaken 

the privileged position of the Commission as the sole initiator of EU law.55 Perhaps as a reaction 

to this, the EUSBSR grants the Commission a role that “[…] should go beyond monitoring the 

implementation of funding programmes and the transposition of Directives […] [to] […] fulfil 

the need for an independent, multi-sector body that can guarantee the necessary co-ordination, 

monitoring and follow-up of the action plan, as well as a regular updating of the plan and 

strategy as necessary”.56 The EUSBSR in other words puts the Commission in a position as a 

spokesperson with the right to define the interests and priorities of the BSR.57 The concept of 

European macro regions has even been labelled one of the most radical innovations of European 

territorial management in respect of degree of EU ownership. Such a characterisation refers 

mainly to the elevation of the position of the European Commission. Further, although the 

Commission has been a member of regional bodies for long, the EUSBSR grants the 

Commission significant influence inside those organisations through its role as policy 

coordinator across sectors, as well as through its monitoring.58 

The elevated role of the Commission becomes all the more interesting, given that the 

Commission itself is a major source of informal rule-making and criticised for this way adding 

an element of non-transparency to EU decision-making.59 The non-transparency of 

Commission non-binding acts is all the more serious, given that there are sector-specific actors 

of interest from a BSR perspective, such as the Baltic Sea Advisory Council (BSAC) in the 

                                                           
53 European Commission, supra note 23, at 10. 
54 Ibid., at 2. 
55 Ton van den Brink and Linda Senden, Checks and Balances of Soft EU Rule-Making, Policy Department C: 

Citizens’ Rights and Constitutional Affairs, 19 April 2012 available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2042480, at 8.  
56 European Commission, supra note 2. 
57 Jonathan Metzger and Peter Schmitt, ‘When soft spaces harden: the EU strategy for the Baltic Sea Region’, 44 

Environment and Planning (2012) 263, at 272. 
58 Stefan Gänzle, ‘The European Union’s Strategy for the Baltic Sea Region (EUSBSR): Improving multilevel 

governance in Baltic Sea cooperation?’, 48 Journal of Baltic Studies (2017) 407. 
59 Matthias Ruffert, ‘The Many Faces of Rule-Making in the EU’, in Elaine Fahey (ed.), The Actors of Postnational 

Rule-Making: Contemporary Challenges of European and International Law (2016) 47, at 61-62. 
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field of fisheries that feed into the work of the Commission.60 The BSAC serves to advise the 

European Commission and member States on matters relating to management of fisheries in 

the Baltic Sea.61 It consists of institutions representing industry and other interest groups 

affected by the EU Common Fisheries Policy. Regional Advisory Councils such as BSAC have 

a degree of procedural independence and can adopt delegated acts.62 As a matter of international 

law, they do not however constitute international organisations. The Commission itself has 

noted in particular in respect of Regional Advisory Councils in the Common Fisheries Policy 

that although they improve dialogue and information flows, they also give rise to concerns of 

participation of environmental and development interests. This has also led to an overemphasis 

on short-term technical issues instead of long-term policy objectives.63 

Various agencies such as the Fisheries Control Agency, Maritime Safety Agency, or the 

European Environment Agency, also assist both EU institutions as well as EU member States 

in the development and implementation of EU policies. There is no formal definition of a 

European agency.64 What can be said in general terms is that they differ from treaty-based 

institutions due to being set up by secondary legislation. They are also distinct from other 

institutional arrangements due to the possession of legal personality. However, agencies are 

basically unelected, non-majoritarian bodies.65 Their role in the formal decision-making 

process and relationship to core political actors differs between agencies, as does the source of 

the delegation of powers. Some agencies such as the European Chemicals Agency can adopt 

individual decisions which are legally binding on third parties, whereas others, such as the 

Maritime Safety Agency and the European Fisheries Control Agency perform operational tasks. 

Overall, however, agencies have become major producers of EU soft law, with policy-making 

                                                           
60 Council Decision of 19 July 2004, OJ 2004 L 256/17. Also see Marion Dreyer and Piet Sellke, ‘The Regional 

Advisory Councils in European Fisheries: An Appropriate Approach to Stakeholder Involvement in an EU 

Integrated Marine Governance?’, in Michael Gilek and Kristine Kern (eds.), Governing Europe’s Marine 

Environment: Europeanization of Regional Seas or Regionalization of EU Policies? (2015) 121. 
61 European Parliament and Council Regulation of 11 December 2013, OJ 2013 L 354/22. 
62 Ronán Long, ‘The Role of Regional Advisory Councils in the European Common Fisheries Policy: Legal 

Constraints and Future Options’, 25 The International Journal of Marine and Coastal Law 25 (2010) 289. 
63 Commission Communication of 17 June 2008, COM(2008) 364 final, at 9. 
64 See Commission Communication of 11 March 2008, COM(2008) 135 final; European Parliament, the Council 

of the EU, and the European Commission, Joint Statement on decentralized agencies (2012), available at 

https://europa.eu/european-

union/sites/europaeu/files/docs/body/joint_statement_and_common_approach_2012_en.pdf; European 

Parliament, the Council of the EU, and the European Commission, Roadmap on the follow-up to the Common 

Approach on EU decentralised agencies (2012), available at https://europa.eu/european-

union/sites/europaeu/files/docs/body/2012-12-

18_roadmap_on_the_follow_up_to_the_common_approach_on_eu_decentralised_agencies_en.pdf. 
65 Deirdre Curtin, Executive Power of the European Union: Law Practices, and the Living Constitution (2009), at 

135. 
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significance. The ways in which agencies develop, create new modes of governance, and 

expand the de facto competence of the EU has been seen to position agencies as new sources 

of authority at the EU level, which, being an additional governance layer in between the 

Member State and the EU, transforms the classical understanding of the boundaries of executive 

and administrative power.66 

 

Even if the Commission has held that: “The main advantage of using the agencies is that their 

decisions are based on purely technical evaluations of very high quality and are not influenced 

by political or contingent considerations”67, their impact cannot always be reduced to mere 

technicalities. Instead, agencies have become informal rule-makers through the issuing of 

recommendations, guidelines, and alike. Consequently, the input of agencies should not be 

overlooked in tracking the BSR normative landscape. As Ringbom demonstrates in respect of 

the Maritime Safety Agency, it has had an impact not only on information collection and 

monitoring, but is also well placed to collaborate with other organisations. Its very creation may 

also have tempered unilateral tendencies in the Union in maritime safety and environmental 

matters.68 However, the agencification phenomenon has also given rise to concerns of 

participation and accountability. As basically technical expert bodies, they can also disguise 

political disagreement.69 These concerns have been discussed in particular in respect of Frontex 

and Europol, both of which are explicitly engaged in the EUSBSR Action Plan, which under 

PA Security emphasises the stepping up of border security and efforts for combatting serious 

crime.70 However, the concerns attached to the agencification phenomenon at large, transcend 

these two institutions. 

 

IV. Legislative Acts 

 

A. Variations in ‘Softness’ 

                                                           
66 Elspeth Guild et al., Implementation of the EU Charter of Fundamental Rights and its Impact on EU Home 

Affairs Agencies: Frontex, Europol and the European Asylum Support Office (2011), Report to the European 

Parliament’s Committee on Civil Liberties, Justice and Home Affairs, available at 

http://www.europarl.europa.eu/meetdocs/2009_2014/documents/libe/dv/02_study_fundamental_rights_/02_stud

y_fundamental_rights_en.pdf, at 89-91. 
67 Commission Communication of 11 December 2002, COM(2002) 718 final, at 5. See also Herwig C. H. Hofmann 

and Alessandro Morini, ‘Constitutional aspects of the pluralisation of the EU executive through “agencification”’, 

37 European Law Review (2012) 419, at 421. 
68 Henrik Ringbom, ‘Regulation of Ship-Source Pollution in the Baltic Sea’, 98 Marine Policy (2018) 246. 
69 Ruffert, supra note 59. 
70 Guild et al., supra note 66, at 8. 
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Much of the analytical work on the pluralisation of law has emphasised the functional benefits 

of informality; greater speed and flexibility; lower sovereignty costs; and availability to a 

greater range of actors. Informal acts can also slowly become more law-like.71 The complexity 

of environmental challenges such as climate change has made international environmental law 

in particular adopt more flexible and informal shapes. Formal standard-setting processes are 

not seen to allow for the necessary width of participation in complex problem solving, nor for 

smooth adjustment in light of changing circumstances.72 Formally binding law, as one author 

puts it, now “orchestrates” rather than “regulates” international action.73 The rule of law is in 

this light, rather than being concerned only with ensuring compliance or limiting authority, best 

understood as enabling and constraining justification and contestation.74 

 

Regulatory informality or ‘softness’ comes in different forms. Soft law may first of all refer to 

the use of an instrument other than a formal treaty or a binding acts. Hence, HELCOM 

recommendations already by the choice of instrument indicate a legally non-binding nature. 

This, of course, is not the same as claiming that the parties would not have committed 

themselves to certain behaviour, but rather that they have decided not to include that 

commitment in a legally binding form. As noted by Alvarez, the normatively authoritative 

quality of much of international law, is in the age of international organisations best understood 

along a spectrum of bindingness.75 As legal effects may be produced anywhere along this 

spectrum, any such act can also qualify as international law.76 

 

‘Softness’ may also characterise an act which is legally binding, if the content of that act is 

‘softened’, leaving room for interpretation, perhaps even to a degree warranting the question 

whether actual obligations emerge from it. Still a third form of softness can be found in 

agreements that are not self-sufficient, but require complementary acts in order to define their 

scope. Framework conventions such as UNCLOS are a case in point, as far as they leave the 

                                                           
71 Krisch, supra note 14, discusses the issue elaborately. 
72 Jutta Brunnée, ‘The Rule of International (Environmental) Law and Complex Problems’, in Heike Krieger, 

Georg Nolte, and Andreas Zimmermann (eds.), The International Rule of Law: Rise or Decline? (forthcoming, 

available at https://ssrn.com/abstract=3080458). 
73 Matthew Hoffmann, International Law and Climate Change: Post-Paris Challenges, 5 April 2016, available at 

http://www.ccil-ccdi.ca/single-post/2016/03/30/International-Law-and-Climate-Change-PostParis-Challenges. 
74 Heike Krieger and Georg Nolte, The International Rule of Law - Rise or Decline? Points of Departure, KFG 

Working Paper Series, No. 1, October 2016, available at http://kfg-intlaw.de/PDF-ftp-

Ordner/KFG%20Working%20Paper%20No.%201.pdf. 
75 Alvarez, supra note 38, at 359. 
76 Jean d’Aspremont, ‘Softness in International Law: A Self-Serving Quest for New Legal Materials’, 19 EJIL 

(2008) 1075, at 1082. 
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scope of application to be determined by State parties.77 Soft law has emerged as a normative 

response in its own right, enacting an array of standard setting processes that do not necessarily 

aim at formal bindingness. ‘Soft’ instruments can nevertheless have a regulatory effect. This 

can enter in various ways: soft instruments can ‘harden’, be enforceable, and subject to 

supervisory and reporting procedures, hereby indicating a rather strong expectation of 

compliance.78 Turning further from normative character to State compliance, legally non-

binding instruments can turn out equally effective.79 

 

B. HELCOM Recommendations and Monitoring 

 

The revised Helsinki Convention entered into force on 17 January 2000. The EU, along with 

all BSR coastal States, is a party to the Helsinki Convention (ratified by the European 

Community in 1994). The Helsinki Convention is in the BSR a way for States to fulfil UNCLOS 

requirements to co-operate in formulating and elaborating international rules for the protection 

and preservation of the marine environment. The Helsinki Convention covers the entire Baltic 

Sea, including internal waters. It also establishes eco-political principles that partly go beyond 

UNCLOS.80 

 

The Helsinki Convention, including its annexes, are binding upon State parties (Article 32). 

The Convention incorporates several environmental law principles, but also contains more 

technical Annexes, which for example ban the discharge of a number of substances (Annex I, 

Part 2). The Convention requires State parties to report regularly to HELCOM on legal and 

other measures taken (Article 16). HELCOM is also the forum within which environmental 

standards not set in the Convention or its Annexes are negotiated. 

 

As to compliance with recommendations, evidence is mixed. On the one hand, HELCOM 

reports that by 2016, about 60% of the agreed joint regional actions had been carried out, and 

                                                           
77 Ibid., at 1084-1087 using the 1995 Council of Europe Framework Convention on the Protection of National 

Minorities as an example of the former in that it does not define the concept of minorities. 
78 See Patricia Birnie, Alan Boyle, and Catherine Redgwell, International Law & the Environment (3rd ed., 2009), 

at 36, with examples in environmental law. 
79 For a classical discussion, Abram Chayes and Antonia Handler Chayes, The New Sovereignty. Compliance with 

International Regulatory Agreements (1998). 
80 For a more detailed account, see Peter N. Ehlers, ‘Marine Environment Protection – The Baltic Sea Example’, 

in Peter N. Ehlers et al. (eds.), Marine Issues: From a Scientific, Political and Legal Perspective (2002), 93, at 95. 
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126 HELCOM recommendations are implemented.81 The European Court of Auditors has on 

its part recently noted that HELCOM recommendations for example in the field of waste water 

treatment and agriculture that go beyond the requirements of EU directives, had not been 

incorporated by all States reviewed.82 This echoes earlier HELCOM assessments indicating that 

only few recommendations were fully implemented.83 This strengthens a concern that the 

growing impact of EU law in the BSR, could result in EU member States choosing not to 

comply with stricter, but legally non-binding, HELCOM recommendations. 

 

As is well-known from the context of international human rights law, also monitoring can have 

a normative impact. Article 16 Helsinki Convention sets forth a reporting obligation for 

contracting parties to report to the Commission at regular intervals on the legal, regulatory, or 

other implementation measures taken, on the effectiveness of the measures taken, as well as on 

problems encountered. As a system of compliance review, HELCOM monitoring does not 

provide means for sanctioning non-compliance (rather the “gentle reminder” is the method 

applied).84 

 

Nevertheless, monitoring enacts State internal processes and is in essence a process of 

knowledge production, which feeds into the legislative process.85 While the role of State 

reporting and consequent assessment is to follow up on the compliance of State parties with the 

Helsinki Convention and HELCOM recommendations, reporting also serves the purpose of 

data production, and to display gaps in the framework.86 Building on experiences from human 

                                                           
81 HELCOM, First version of the ‘State of the Baltic Sea’ report, June 2017, available at 

http://stateofthebalticsea.helcom.fi. 
82 European Court of Auditors, Special report no 03/2016: Combating eutrophication in the Baltic Sea: further and 

more effective action needed, available at 

https://www.eca.europa.eu/Lists/ECADocuments/SR16_03/SR_BALTIC_EN.pdf, at19 et seq.  
83 Compliance with the requirements of the Convention and HELCOM Recommendations, HELCOM, 24th 

Meeting, Bremen, Germany 2003, Document 24/2003, available at 

http://archive.iwlearn.net/helcom.fi/stc/files/Recommendations/Compliance_with_recs.pdf. 
84 As characterised by Malgosia Fitzmaurice, ‘Compliance with the 1992 Convention on the Protection of the 

Environment of the Baltic Sea Area (the “Helsinki Convention”)’, in Ulrich Beyerlin, Peter-Tobias Stoll, and 

Rüdiger Wolfrum (eds.), Ensuring Compliance With Multilateral Environmental Agreements: A Dialogue between 

Practitioners and Academia (2006) 115, at 123. 
85 Daniel Bodansky, ‘The Role of Reporting in International Environmental Treaties: Lessons for Human Rights 

Supervision’, in Philip Alston and James Crawford (eds.), The Future of UN Human Rights Treaty Monitoring 

(2000) 361, at 365-366. 
86 The HELCOM Monitoring and Assessment Strategy states as one of its objectives the production of assessment 

products for region-specific management purposes by also making use of data and information produced by 

Contracting Parties for other fora such as EU Directives (Marine Strategy Framework Directive, European 

Parliament and Council Directive of 17 June 2008, OJ 2008 L 164/19; Water Framework Directive (WFD), 

European Parliament and Council Directive of 23 October 2000, OJ 2000 L 327/1; Urban Wastewater Treatment 

Directive, European Council Directive of 21 May 1991, OJ 1991 L 135/40; Nitrates Directive, Council Directive 
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rights treaty-monitoring, it is even possible to regard State reporting as the most efficient means 

for inducing change as it adopts a broader societal approach to the situation of a country.87 

While there certainly are differences between environmental protection and international 

human rights law, these differences only serve to underline the important role of reporting in 

environmental law.88 In a situation where only non-confrontational means of implementation 

are politically attainable, monitoring can also be considered a way of dealing with 

noncompliance.89 This “managerial perspective” is arguably a soft approach to obligations, 

where unsatisfactory performance is regarded as a problem to be solved through negotiation, 

rather than as an offense to be punished. For the benefits to enter, the reporting obligation must 

also be complied with. Adversarial mechanisms can on the other hand be counter-productive, 

if sanctioning leads to alienation and polarisation of member States.90 

 

C. Normative Impact Through Institutional Interaction 

 

There are multiple interconnections between BSR institutions. To begin with, it should be noted 

that the EU cannot currently become a member of the IMO, nor a party to IMO negotiated 

agreements.91 BSR states therefore implement IMO agreements individually, which can 

potentially lead to regulatory gaps.92 In practice, however, the EU has adopted a broad range of 

IMO rules through legislative acts.93 The extent to which international rules are adopted through 

                                                           
of 12 December 1991, OJ 1991 L 375/1; Habitats Directive, Council Directive of 21 May 1992, OJ 1992 L 206/7; 

Birds Directive, European Parliament and Council Directive of 30 November 2009, OJ 2010 L 20/7; Dangerous 

Substances Directive, Council Directive of 27 June 1967, OJ 1967 L 196/1; and Integrated Pollution Prevention 

and Control Directive, European Parliament and Council Directive of 15 January 2008, OJ 2008 L 24/8), the 

European Environment Agency, International Atomic Energy Agency, International Council for the Exploration 

of the Sea, Organization for Economic Cooperation and Development, and UNEP. Furthermore, the aim is also to 

produce data and information that can be used to fulfil other international requirements, in particular by those 

contracting parties that are also EU Member States. The Strategy also facilitates collaboration with other 

organisations in the field of environmental monitoring and assessment. 
87 Something that O’Flaherty characterises as ‘diplomatic’ activity: Michael O’Flaherty, ‘The United Nations 

Human Rights Treaty Bodies as Diplomatic Actors’, in Michael O’Flaherty et al. (eds.), Human Rights Diplomacy: 

Contemporary Perspectives (2011) 155. 
88 In environmental regimes reporting assumes a more reciprocal role, addresses the acts of a broader range of 

actors, takes a more clearly political approach to compliance, and contributes to producing scientific knowledge. 

Bodansky, supra note 85. Also Churchill/Ulfstein, supra note 31, at 655-656. 
89 Churchill/Ulfstein, supra note 31, at 644-645. 
90 George W. Downs, Kyle W. Danish, and Peter N. Barsoom, ‘The Transformational Model of International 

Regime Design: Triumph of Hope or Experience’, 87 Columbia Journal of Transnational Law (2000) 465, at 482-

485. 
91 IMO membership, as well as ratification of IMO adopted agreements, is only open to States. 
92 Jan Wouters, Anna-Louise Chané, and Jed Odermatt, ‘The European Union: A shadowy global actor? The UN 

system as an example’, in Elaine Fahey (ed.), The Actors of Postnational Rule-Making: Contemporary Challenges 

of European and International Law (2016) 163, at 183. 
93 For a more detailed discussion, see Allan Rosas, ‘The Status in EU Law of International Agreements Concluded 

by EU Member States’, 34 Fordham International Law Journal (2011) 1304. 
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EU law is of some importance, as regulatory action at the EU level ensures that all EU member 

States are bound, enacts monitoring of implementation, and introduces the possibility of 

enforcement by the Court of Justice of the European Union (CJEU). Enforcement of agreements 

through the EU has even been characterised as a constitutionalisation of international norms, as 

far as the transformation into EU law endow those norms with supremacy and direct effect.94 

Apart from international norms, EU law can also have an impact on international soft-law. In 

the BSR context this concerns HELCOM recommendations in particular. The close links 

between the HELCOM and the EU follow from the Union being a contracting party to the 

Helsinki Convention. The EU Marine Strategy Framework Directive (MSFD) is considered to 

contribute to the fulfilment of Helsinki Convention obligations.95 Through the growing impact 

of the EU in the BSR, a claim has even been made that the Helsinki Convention/HELCOM 

would be replaced by the EU as the most important actor in the region.96 However, this does 

not mean that HELCOM would have lost its role in BSR governance. 

 

The Baltic Sea Action Plan, adopted in 2007, constitutes the cornerstone of HELCOM’s 

activities. The BSAP aims to reduce pollution to the Baltic Sea and reverse its degradation by 

2021. In the BSAP States agree to provide national implementation plans and status reports, as 

well as to monitor and evaluate implementation through specific indicators, HELCOM thematic 

assessments, indicator fact sheets, and other information. As to the legal status of the BSAP, it 

is notable that all HELCOM parties have made written statements explicitly endorsing it. The 

language used often refers to an agreement between States, suggesting a rather strong normative 

status for the Action Plan. Whether the BSAP actually can be considered a treaty between States 

is nevertheless uncertain. The decisive criteria would seem to be whether there was an initial 

intention to create a legally binding act.97 In this respect, it is notable that the BSAP preamble 

makes an explicit distinction between the Action Plan and international agreements.98 Despite 

its normative softness, the BSAP is indicated in various ways in EU law. The BSAP is for 

example presented as the regional implementation of the MSFD, for which the BSAP was 

                                                           
94 Mario Mendez, The Legal Effects of EU Agreements: Maximalist Treaty Enforcement and Judicial Avoidance 

Techniques (2013), at xix. 
95 Marine Strategy Framework Directive, supra note 86, at para. 19. 
96 Nina Tynkkynen et al., ‘The Governance of the Mitigation of the Baltic Sea Eutrophication: Exploring the 

Challenges of the Formal Governing System’, 43 AMBIO (2014) 105.  
97 Anthony Aust, Modern Treaty law and Practice (2013), at 29-30. 
98 The Preamble reads: “WITHOUT PREJUDICE TO international agreements and legislation of the European 

Community;”, HELCOM, Baltic Sea Action Plan, adopted on 15 November 2007 in Krakow, Poland by the 

HELCOM Extraordinary Ministerial Meeting, available at http://www.helcom.fi/baltic-sea-action-plan/action-
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heralded as a pilot project. As the overall aim of the EUSBSR ‘Save the Sea’ objective is to 

achieve good environmental status by 2020, this is to be achieved inter alia through taking into 

account the targets set in the BSAP. 

 

Notably, due to interaction with the EU legislative process (and the MSFD in particular), 

HELCOM recommendations could even transform into legally binding obligations under EU 

law.99 The CJEU has recognised the value of, and directly relied upon, scientific information 

produced by committees the decisions of which per se are not legally binding.100 The CJEU has 

also explicitly noted the status of the EU as signatory to the Helsinki Convention, and through 

that status, indicated that the BSAP sets the standard for determining whether nitrogen 

discharges from the inland and coastal waters of Finland and Sweden into the Bothnian Bay 

contribute to eutrophication of the Bothnian Sea.101 While this testifies to the scientific status 

of HELCOM data, it also demonstrates how the targets set by HELCOM can have an impact 

beyond the compliance regime of the Helsinki Convention itself.102 

 

D. Legislating Through Framework Instruments 

 

The 1982 UNCLOS constitutes the backbone of the BSR international regulatory setting. The 

EU, all EU member States, and the Russian Federation are parties to the convention. UNCLOS 

hereby sets the jurisdictional frame for activities in the Baltic Sea area. In addition to defining 

rights and duties in maritime areas, UNCLOS imposes substantive obligations on States 

concerning the protection of the marine environment and management of its living resources. 

UNCLOS can be characterised (at least partially) as a framework convention. This means that 

many of its provisions set general obligations, which need to be implemented through more 

specific international arrangements. UNCLOS provisions thereby also leave room for 

implementation to the State parties. 
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Framework conventions come in different shapes. They may range from procedural frameworks 

to treaties that contain rights and obligations, leaving only specific questions to further 

regulation. The qualification as a framework convention does not bear any consequences under 

the law of treaties. A framework agreement is a legally binding treaty of international law. A 

common characteristic is nevertheless that questions that are relevant for achieving the 

objectives of the agreement are delegated to parallel or subsequent regulation.103 

 

Framework conventions are opted for in order to attract participants, through accepting 

compromises in respect of regulatory detail. Although such conventions may be shallow, they 

can generate a deepening of the regulatory regime through subsequent instruments. They can 

also promote normative consensus.104 However, past experience does not seem to support that 

such benefits always enter. Incremental regime development or transformationalism, may not 

be suitable for all circumstances (and in some cases may even be counterproductive).105 It is 

notable that in Intertanko, the CJEU concluded that the “nature and the broad logic of 

UNCLOS” and the fact that it “does not establish rules intended to apply directly and 

immediately to individuals and to confer upon them rights or freedoms capable of being relied 

upon against States”, prevented the Court from assessing the validity of a Community measure 

in the light of that Convention.106 Such features can thereby prevent the ‘constitutional’ impact 

of EU law from entering.107 

The framework format is not only a feature of environmental law conventions but is also a 

characteristic of EU environmental legislation. Framework directives characteristically set 

fairly general standards for environmental protection such as the attainment of “good 

environmental status” (MSFD), or “good ecological status” (Water Framework Directive 

(WFD)). Such directives define the main objectives to be reached and establish a procedure by 

which to work towards that goal, but leaves discretion for States to implement the directive.108 
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The use of framework directives has been noted to have some strengths, not the least through 

offering a tool for systemic change. However, member States have also found framework 

directives difficult to implement.109 

Use of framework directives can also have a bearing on the possibility of enforcement. The 

more a framework directive is open to interpretation, the more likely there will be differing 

views as to its content.110 Disagreement on the exact content of the obligation undertaken may 

also affect the direct effect of the directive (and with that, the possibility of enforcement through 

domestic and European courts).111 Challenges against a State for failing to properly implement 

a framework directive are also likely to concern procedural issues rather than the quality of the 

marine environment as such. This depends, of course, on the exact content of the framework 

directive invoked. For example in the Weser case the CJEU did find that that the WFD does 

establish quantifiable and binding environmental objectives.112 

The need for further implementing action can also open up for technocratisation. In the case of 

the WFD, for example, the implementation has been entrusted to a network of national and 

transnational authorities; the Common Implementation Strategy (CIS). The goal of the CIS is 

to reach a common understanding and develop soft-law guidelines for the implementation of 

the WFD. Korkea-aho notes that the creation of a soft law-based implementation regime can 

both endorse and water down the process of judicial enforcement. She notes that the CIS seemed 

initially to diminish the need for litigation (especially if compared to waste rulings).113 Notably, 

however, some of the most high profile environmental cases in recent years have concerned the 

interpretation of the WFD. Above all, even when successful, the settlement of implementation 
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issues in a strongly technocratic environment may serve to hide political controversies from 

sight.114 

 

E. Implementation through Strategic Planning 

 

The catalogue of decision-making instruments available to EU actors is open. Acts other than 

those mentioned in Article 288 TEU include, for example, inter-institutional agreements, sui 

generis decisions (decisions without a recipient), conclusions, incentive measures, guidelines 

and guiding directives, internal opinions, or rules of procedure. Other instruments, such as 

declarations, deliberations, resolutions, communications, codes of conduct, timetables, 

conclusions, and green and white papers, have emerged in practice.115 

 

EU legislation, as a point of departure, is of general applicability.116 When this is the case, 

tailoring of EU law to regions requires intermediary mechanisms, such as the EUSBSR and its 

Action Plan. As stated above, the EUSBSR sets priorities, highlights actors and cooperation 

patterns, and gives the Commission a notable role in governing the EU BSR policies. As a 

device for regional implementation of EU legislation, it is both an example and generator of, 

multilevel governance/regulation. As to the legal status of the Strategy itself, it was approved 

by the European Council in 2009 following a Commission communication.117 

 

Commission communications have almost unrestricted functions. Characteristically, they are 

not legally binding.118 The point of departure also in respect of the European Council, as stated 

in Article 15(1) TEU, is that it “shall not exercise legislative functions”. As a consequence 

European Council conclusions are categorised as soft law instruments. While this 

characterisation may be formally true, it does however downplay their regulatory significance. 

European Council conclusions do in fact have legal consequences even though their impact 
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primarily is political. Council conclusions entail a political acceptance of starting points for 

action, which either already have been, or are about to be, specified in action plans.119 Also the 

Commission can feel obliged to follow up on decisions expressed by the European Council. For 

this reason, the European Council has been labelled an informal pre-initiator of legislation.120 

The CJEU has also referred to European Council conclusions when interpreting the meaning of 

treaty provisions.121 Also macro-regional strategies have been noted to influence both the 

implementation of EU policies, legislation and existing BSR institutions. The defined Priority 

Areas have an institutional presence, enabling cooperation with other BSR organisations. As 

strategies highlight interconnections between actors, and identify some as central for the 

cooperation, strategies also set priorities.122 

Turning to the EUSBSR Action Plan, it is adopted by the Commission as a staff working 

document.123 Staff working documents are atypical acts which also adopt a pre-regulatory 

function through indicating steps to be taken. By defining measures to be pursued as a response 

to identified challenges, as in Green Papers, staff working documents serve to communicate 

views in favour of certain measures of the interested parties in a specific field.124 At the same 

time action plans (or action programmes/general programmes) are more formalised than Green 

and White Papers, in that they set an agenda and list concrete action to be pursued. They are 

commonly adopted with a view to provide the basis for the development of future law and 

policy. As with Council conclusions, plans/programmes can hereby have a regulatory effect 

upon EU institutions.125 This indirect effect is not just an incidental by-product but can also be 

the very reason behind reliance on soft law acts.126 There are nevertheless some downsides as 

well, one being that the complexity generated through macro-regional strategies does not allow 

for the identification with any precision where responsibility for the implementation of a given 

regional policy lies. Coordinating acts of any sort may also shortcut political discussion.127 
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Procedural flexibility may decrease the representativity of decision-making. Also the legal basis 

and addressees of informal acts may be unclear.128 Such concerns have also been raised in 

respect of the EUSBSR.129 

 

V. Conclusion 

 

The complex regulatory structure of the BSR makes it a showcase of regulatory pluralism. BSR 

environmental cooperation is characterised by a multitude of actors, ranging from supranational 

and intergovernmental organisations, to institutions less formally structured. While the EU and 

multilateral conventions are the primary sources of BSR regulation, a multitude of actors shape 

BSR governance through acts of varying regulatory nature. The aim of the present article has 

been to highlight aspects of this complexity, to demonstrate the normative pluralism present in 

BSR regulatory initiatives, and to illustrate how acts and actors that do not meet the formal 

categories of sources and subjects, nevertheless can have a regulatory role in this specific 

context. 

 

The examples provided in the article by no means exhaust the extent to which institutional 

interaction can provide non-binding instruments with regulatory impact. There are certainly 

also further dimensions to explore of EU “constitutionalisation” of BSR regulation. It should 

also be remembered that institutional interaction may have multiple side-effects. Although EU 

endorsement of HELCOM non-binding recommendations may provide normative force to 

those acts, such a development can also affect the political willingness to cooperate within 

HELCOM.130 HELCOM, along with the CBSS, play an important role for BSR governance 

through the inclusion of Russia. Any development that weakens this cooperation can only be 

detrimental to the BSR. After all, out of instruments that take the Baltic Sea specifically into 

account, all BSR States are only parties to the Helsinki Convention and MARPOL (including 

annexes).131 
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An overly rigid emphasis of sources of law doctrine, runs the risk of losing sight of important 

aspects of BSR governance. Informal and innovative solutions can secure cooperation when 

agreement on formal rules cannot be attained. They can be more easy to adopt and allow for 

involvement of a wider range of actors.132 Downsides relate to uncertainties concerning 

ownership, regulatory effect and compatibility, representation, accountability, and 

depoliticisation.133 The normative pluralism at display in the BSR demonstrates both sides of 

the coin. 
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